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Chairman Goodlatte. The Judiciary Committee will come to order.
And without objection, the chair is authorized to declare a recess at
any time.

Pursuant to notice, I now call up H.R. 1123 for purposes of markup
and move that the committee report the bill favorably to the House.

The clerk will report the bill.

Ms. Deterding. H.R. 1123, to promote consumer choice and
wireless competition by permitting consumers to unlock mobile wireless
devices, and for other purposes.

Chairman Goodlatte. Without objection, the bill will be
considered as read and open for amendment at any point.

[The information follows: ]



Chairman Goodlatte. And the manager's amendment in the nature
of a substitute, which the Members have before them, will be considered
as read, considered as the original text for purposes of amendment,
and open for amendments at any point.

[The information follows: ]



Mr. Scott. Mr. Chairman.

Chairman Goodlatte. For what purpose does the gentleman from
Virginia seek recognition?

Mr. Scott. Mr. Chairman, I just wanted to point out that the
Democratic Caucus meeting with the President just ended. And I walk
a little faster than some of my colleagues, so they will be joining
us presently.

Chairman Goodlatte. I appreciate the gentleman pointing that
out to us. I would add to that that in deference to the importance
of the caucus meeting with the President of the United States, we have
delayed the markup from 10:00 to 11:00. And I will read my opening
statement on the slower side to afford other Members the time to get
here.

Mr. Scott. Thank you, Mr. Chairman. I appreciate it.

Chairman Goodlatte. I thank the gentleman.

This March the leadership of this committee introduced bipartisan
legislation to ensure that consumers would continue to be able to unlock
their cell phones. Americans who have completed their phone contracts
or have purchased a used phone want to be able to use their device on
their network of choice. They have made that preference loud and
clear, and Congress has listened.

H.R. 1123 restores the previous authority for cell phone
unlocking and adds a new rulemaking process for related wireless
devices, such as tablets and other cellular connected devices.

I will shortly offer a manager's substitute to modify the



introduced version of H.R. 1123 to assist consumers further. I have
often spoken about the need to protect the creator and how theft of
their work affects not just that creator, but our Nation's economy as
a whole. An important part of helping creators is to enable them to
protect their works from theft in the first place by using technological
protection measures. I believe that section 1201 is an important tool
that helps creators protect their works from theft.

The changes made by H.R. 1123 only impacts cellular devices and
do not impact other copyrighted content protected by technological
protection measures. There may be some who wish for more changes to
be made to the DMCA, and there will be plenty of time to consider such
suggestions during this committee's review of copyright law. The
world has changed since the DMCA was first enacted, and it is important
for this committee to learn both how it has helped creators protect
their work from theft as well as what concerns some may have about it.
Today, however, it is about fixing a specific consumer issue impacting
cellular devices.

[The statement of Chairman Goodlatte follows:]



Chairman Goodlatte. I would be happy to yield to the gentleman.
I am prepared to yield to the ranking member for his comments on the
legislation.

Mr. Scott. I will defer at this time, Mr. Chairman. We have
amendments to the bill. Our Members are not here quite yet, but they
are on their way, if you were going to yield to the ranking member.

Chairman Goodlatte. I think what might be appropriate would be
for me to --

Mr. Chaffetz. Mr. Chairman.

Chairman Goodlatte. The gentleman from Utah.

Mr. Chaffetz. May I ask to strike the last word?

Chairman Goodlatte. The gentleman is recognized.

Mr. Chaffetz. Thank you.

Listen, I appreciate your bringing this bill up. I know you and
the Judiciary staff have been working closely with the Senate for some
time and months as we were all surprised by the decision that had come
out that makes this piece of legislation necessary. I will also point
out the White House has been very supportive of doing something in this
regard.

The marketplace needs certainty. You bought your phone. You
own your phone. You should be able to unlock it to move and change
carriers.

I would like to ask, Mr. Chairman, unanimous consent to enter into
the record a letter from the Competitive Carriers Association dated

today, July 31, 2013.



Chairman Goodlatte. I am sorry?

Mr. Chaffetz. I ask unanimous consent to enter into the record
the Competitive Carriers Association letter dated today.

Chairman Goodlatte. Without objection, that will be made a part
of the record.

[The letter follows:]



Mr. Chaffetz. Let me just read a portion of this, as they,
obviously, have a vested interest in this. And I like the example that
they used.

Taking from the letter, "Just as locksmiths may unlock an
individual's car or home when they do not have the necessary key, it
is important that we do this." They say, quote, "Importantly, the
exemption should not limit who may provide assistance to unlock a
device."

And as you know, Mr. Chairman, I will be introducing an amendment
that I have done together in conjunction with Zoe Lofgren, who has been
very smart on this issue. We have worked together for a bipartisan
amendment that we will be offering at the appropriate time.

But this is just an important thing for consumers. It is an
important thing that the Congress has to address because of the surprise
decision that was laid down. And I know that you are working long term
to broader reforms that are needed within the Copyright Act itself,
but I do appreciate you bringing up this bill. It is a good bill. We
will be offering an amendment to make it even stronger.

But I would encourage my colleagues to make this happen. And it
would give a lot of help and support to consumers and people who are
interested in this type of thing.

With that, I yield back.

Chairman Goodlatte. I thank the gentleman.



[The statement of Mr. Chaffetz follows:]
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Mr. Scott. Mr. Chairman, I think Mr. Watt has an opening
statement.

Chairman Goodlatte. I will be happy to recognize the gentleman
from North Carolina for an opening statement for 5 minutes.

Mr. Watt. Thank you, Mr. Chairman. I regret that we were late,
but we had a caucus at which the President appeared, and it is not always
possible to rush the President of the United States.

So let me just do this as quickly as possible, because earlier
this year I, along with a number of others, joined in a bipartisan,
bicameral introduction of a bill designed to provide consumers with
the ability to unlock their cell phones. "Unlocking" refers to the
process of changing the software setting on a cell phone to enable the
device to work on another network.

At the time we introduced the House companion to the Senate bill,
I said, quote, "I am pleased to cosponsor legislation designed to
reflect the desire of the public to unlock their cell phones in order
to switch providers at the expiration of their contract without the
need to purchase a new phone. The quality of the DMCA process depends
upon the quality of the record. Future participants in the process
should build an adequate record upon which an exemption may be based,"
closed quote.

The relevant policy choices concerning flexible cell phone use
involve a complex web of communications, competition, and copyright
law. For me, the skillfully sculpted and identical bills introduced

in March in the House and Senate effectively blended those policy
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choices and achieved two important goals reflected in my quote. First,
they responded to the call to rescind the most recent decision of the
Librarian of Congress concerning cell phone unlocking by doing just
that, rescinding that decision. Second, they left intact the
valuable, though not flawless, 1201 proceedings under which the
Copyright Office gathers evidence to determine whether exemptions are
warranted to the legal ban against circumventing technological
measures that protect uninhibited access to copyrighted works.

Thus, H.R. 1123 struck a delicate balance by providing consumers
greater choice to use their cell phones for longer periods of time
without the need to purchase new phones when switching to another
carrier, and by limiting the impact on the 1201 process to the specific
determination on cell phone unlocking at issue.

I continue to support H.R. 1123, on which I am an original
cosponsor, and the overall goal of freeing consumers to unlock their
phones, and would enthusiastically vote "yes" to report the bill, as
introduced, favorably out of committee. Unfortunately, I am unable
to support the content of the amendment that will be offered to amend
the introduced the bill or the process that got us here.

Last week we requested a delay in the markup because, as an
original cosponsor, we were disappointed that we had not been
meaningfully consulted in the development of the substitute or provided
adequate time to review and assess its consequences, including
consulting with the administration and other relevant stakeholders.

Despite making our process concerns eminently clear, we again, as
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original cosponsors to the underlying bill, were supplied with the
amendment that will amend the substitute now after 9 p.m. last night
on the eve of this markup.

This is simply not the model of bipartisanship that I had
envisioned. Indeed, the chairman said at the first hearing of the IP
Subcommittee on comprehensive copyright review, which was captioned
"A Case Study for Consensus Building: The Copyright Principles

Project," I would suggest to the chairman that the process that has
accompanied bringing this bill to markup is just the antithesis of
consensus building. So I am real concerned about that.

Let me just say this: You start with a bipartisan bill, the
leadership of the committee and the subcommittee, Democrat and
Republican. You introduce a bill. You have a hearing at which every
single witness testifies that we have found the exact right sweet spot
to do this process, and then all of a sudden you take what was a
bipartisan product and just decide that you are going to change it in
ways that -- and do it at the last minute without any real consultation
on what the consequences are or allowing the stakeholders -- and there
are a lot of concerns being expressed by stakeholders about where you
are moving this bill to.

And I just think it is just not a good thing to do what you are
doing process wise. And in this case I think we have moved the bill
from where we should be substantively to a bill that -- to a place that

we shouldn't be substantively. And it is those concerns that will lead

me to try to amend the bill back to where it should be, and if we fail
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in that process, then I will have to reluctantly say to the chair that
I just can't be supportive of where we end up.

So I regret that, because, you know, we started this process with
full intention and with the same objective, and I don't know how we
moved from that place to where we are today.

[The statement of Mr. Watt follows:]
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Chairman Goodlatte. Would the gentleman yield?

Mr. Watt. I am happy to yield to the chair.

Chairman Goodlatte. I very much value the gentleman's input on
this. I have been pleased to work with the gentleman, and we have
worked. When we became aware of his concern, we postponed the markup
for a week.

Mr. Watt. Then you gave me another bill last night at 9 o'clock.

Chairman Goodlatte. Would the gentleman continue to yield?

Mr. Watt. I am happy to yield to the chairman.

Chairman Goodlatte. As we have worked through this, we have
found that a number of Members on your side of the aisle in both the
House and the Senate and the President of the United States support
the direction that we are moving.

Mr. Watt. Well, Mr. Chairman, if that were the case, there is
a protocol. There is a ranking member of the committee. There is a
ranking member of the subcommittee. And if Members on my side of the
aisle wish to vote for this, and they want to make changes, one would
think that I would at least know about that and the ranking member of
the full committee would know about it rather than just the chairman
of the full committee. And the ranking member of the committee hasn't
even been here, so, I mean, I can't imagine that he has been involved
in that process.

So I appreciate what the gentleman is saying. And if those people
want to vote for this bill, that is fine. But this is inconsistent

with where we started, and it is inconsistent with what a lot of the
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interest groups that thought that we had found the exact sweet spot
believed we should be going to. And unfortunately a lot of them are
not free to confront the chair and say that to the chair publicly like
I am, but I am telling you, you are making a lot of people in the
industries very uneasy and unhappy with where you are taking this, and
I think you are making a mistake to do it.

I will yield back to the gentleman if he wants, or I will yield
back whatever time I have.

Chairman Goodlatte. The chair thanks the gentleman and
recognizes the gentleman from Michigan, the ranking member of the
committee.

Mr. Conyers. Chairman Goodlatte, without the Southern
inflection that my dear friend from North Carolina uses so
persuasively, I must say that he has put his finger on a new and serious
development that changes a bill that I am a cosponsor of, and much to
my surprise, we have had issues now added on through the manager's
amendment that have not been cleared or supported. I have got a
proposal, an amendment that might remedy it if it was to be accepted,
but I would want to clear it through the gentleman from North Carolina.

I appreciate the efforts of both sides in our wonderful bipartisan
attempt to balance among the various entities their interests in the
matter, but the manager's amendment fails to strike a proper balance,
and it leads me to an unhappy conclusion about the bill. The bill,
as originally introduced, did achieve this goal. It addressed the

consumers' interests in restoring the exemption previously provided
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by the Librarian of Congress in the 1201 proceedings. This bill, as
introduced, also enhanced consumer choice in the cell phone market.

The goal ought to be to allow a purchaser to switch his or her
phone from one network to another, and I am concerned that there are
some unintended consequences around the bend here. And I have heard
from some people who have deep concerns with some of the language in
the manager's amendment.

Let us hope we may be able to strike a balance with the manager's
amendment. Maybe it can be remedied. If not, then I am very
disappointed about the direction that we are moving in.

And I ask unanimous consent to put in my statement and yield back
the balance of my time. I thank you.

Chairman Goodlatte. The chair thanks the gentleman for his

opening statement.



[The statement of Mr. Conyers follows:]
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Chairman Goodlatte. And I would note that the manager's
amendment has been available for at least a week now. It is only other
amendments that the Members on both sides of the aisle haven't seen,
as is usual until they are made available prior to markup of the
committee.

But I think the best way to get to this is to have a debate on
those amendments. And so we will now open the markup to amendments.

And I ask the gentleman from Utah for what purpose he seeks
recognition.

Mr. Chaffetz. I thank the chairman.

I have an amendment to the amendment in the nature of a substitute
to H.R. 1123.

Chairman Goodlatte. And the clerk will report the amendment.

Ms. Deterding. Amendment to the amendment in the nature of a
substitute toH.R. 1123 offered by Mr. Chaffetz of Utah and Ms. Lofgren
of California. Page 1, strike lines 6 and 7 and insert the following.

Chairman Goodlatte. Without objection, the amendment will be
considered as read.

[The amendment of Mr. Chaffetz and Ms. Lofgren follows:]



20

Chairman Goodlatte. And the gentleman is recognized for
5 minutes on his amendment.

Mr. Chaffetz. I thank the chairman. And I want to make clear
from the very beginning I appreciate the good work and the perspective
of Zoe Lofgren. She is, as I said earlier, very smart on these issues.
We have been working in a very collaborative way. We do this jointly,
and I think we have a strong amendment that people on both sides of
the aisle already do support and can be supportive.

The amendment makes three changes to the manager's amendment that
was offered last week. The original provision allowing unlocking
assistance is modified to make clear that family members of cell phone
owners can also utilize this unlocking assistance provision, while at
the same time making clear that hacking of a cellular network is not
permitted. We are not getting into jail breaking and some of these
other issues, but for the sole purpose of unlocking your phone, we
believe that you don't necessarily have to be that exact person.

If you have a family member who knows how to do this, if you have
a 13-year-old in your house, they are probably more qualified than you,
as a parent, to make these adjustments. You may have a neighbor or
a friend, or maybe there is somebody at a kiosk that you trust to do
this. As long as they are not breaking the law, we believe that anybody
should be able to make these sorts of adjustments, and in this tech
age, that is the way it works. To suggest that it has to be just a
person who is authorized from that particular network would impede the

ability of consumers to do what they want to do with a product that
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they own. And that is within the law.

The parallel that we use here is let us pretend that you locked
your keys in your car. Should you have to go to the Ford Motor Company
to unlock that car so you can have access to it? No. Can you call
a local locksmith? Can you call your uncle, or your nephew, or your
grandpa and say, Grandpa, I need some help with this? Of course you
should. It is amobile phone, for goodness sake. We are talking about
a mobile phone. Of course you should be able to do that. That is what
this amendment allows you to do.

The original provision allowing unlocking assistance for the next
2 years is modified to making it permanent so that whenever there is
an exemption to section 1201 in existence that allows unlocking of
wireless devices, unlocking assistance is automatically permitted as
a matter of law.

And finally, there was a section in there regarding the GAO. And
while reporting sounds good, we did get feedback from the GAO that the
way this was constructed was just not palatable. They just couldn't
execute it like that. And so the feedback from the GAO indicated that
the report, as drafted, was unworkable. We are listening to what the
GAO says, and we take that provision out.

So again, we offer this in a bipartisanway. I thank my colleague
from California, Zoe Lofgren. We introduced this together, and we
would urge my colleagues to support this amendment.

I yield back.

Mr. Watt. Mr. Chairman?
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Chairman Goodlatte. For what purpose does the gentleman from
North Carolina seek recognition?

Oh, actually the gentleman from Michigan.

Mr. Conyers. Well, I will yield to Mr. Watt with pleasure.

Mr. Watt. Mr. Chairman, I have a second-degree amendment to
Mr. Chaffetz's amendment at the desk.

Chairman Goodlatte. The clerk will report the amendment to the
amendment.

Ms. Deterding. Amendment offered by Mr. Watt to the amendment
offered by Mr. Chaffetz. Page 1 --

Chairman Goodlatte. Without objection, the amendment to the
amendment will be considered as read.

[The amendment of Mr. Watt follows:]

*kkkkkkkk TNSERT 1-4 ¥¥¥kkkkk
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Chairman Goodlatte. And the gentleman from North Carolina is
recognized for 5 minutes to explain his amendment.

Mr. Watt. Thank you, Mr. Chairman.

Perhaps we should just turn this process over to Mr. Chaffetz and
Ms. Lofgren, if they think they want to write the bill, which is exactly
what it appears that we have done.

Mr. Chaffetz. Will the gentleman yield?

Mr. Watt. Let me get my amendment on the floor, and then you will
have 5 minutes on mine, and I will yield you whatever time you need.
We will get you the time. But right now I control the time.

The bill that was originally introduced responded to the public's
desire to restore the exemption previously provided by the Librarian
of Congress in the 1201 proceeding. That exemption allowed a person
to unlock his phone for the purpose of switching to another carrier.
Both the amendment in the nature of a substitute and the Chaffetz
amendment broadens that exemption by permitting an individual or his
family member -- a 13-year-old that Mr. Chaffetz referred to -- to
direct others to unlock their phone.

My amendment restores the balance we had achieved in the
introduced version of the bill. My amendment does essentially three
things. First, it accepts the notion that individuals be permitted,
as they had before the 2010 rulemaking, to unlock their phones.

Second, it accepts the notion that individuals who are not
technologically skilled to unlock on their own can obtain assistance.

My amendment differs, however, from the manager's and the Chaffetz
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amendments in this regard in that it specifies that the individual may
unlock with the new carrier or agents of the new carrier. This allows
the individual to get the appropriate technical assistance from the
carrier to whom he now wants to change service all in one fell swoop.
It is efficient and ensures that a cottage industry of cell phone
unlockers does not emerge to exploit consumers.

An unlocked phone in and of itself has no value to the consumer.
If our goal is to permit the consumer to freely move from one network
to another, that narrow purpose can be achieved by relieving them of
the burden of seeking unlocking from the network they wish to leave
and permitting the new carrier to unlock without fear of liability.

Finally, my amendment ensures that the third-party assistance,
appropriately narrowed, attends to any future rulemaking by the
Librarian of Congress only with respect to cell phones. Any attempt
to expand this to include tablets or anything other than a cell phone
is unsupported by any record that this committee has considered.

We should allow for the third-party assistance, but only for cell
phones. The Librarian of Congress has never issued an exemption for
the unlocking of tablets, and we have no facts upon which to assume
that unlocking tablets should be extended to third parties. If the
Librarian of Congress makes that determination, the Librarian of
Congress ought to make that determination; we should not be doing it
without creating a record here in this committee.

My amendment continues the joint effort that accompanied the

introduction of H.R. 1123, and I hope my colleagues will see fit to
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support it.

And I am happy to yield to Mr. Chaffetz if he wants me to, or he
can get his own time if he would like.

Mr. Chaffetz. I thank the gentleman. If the gentleman would
yield, I simply want to point out I was concerned about the initial
tone of concern. I work closely with Zoe Lofgren. She is a wonderful
Member. I get along with her. I think she is very smart on these
issues. When I work on an amendment in a bipartisan way, that should
not be construed as something negative against any other Member. I
am just trying to work in a collaborative way. That is the only point
I wanted to make.

Mr. Watt. I am not trying to make anything negative about it,
but when a member of the committee introduces an amendment in the nature
of a substitute that substitutes for the whole bill, it just seems to
me that at least the ranking member of the full committee and the ranking
member of the subcommittee with jurisdiction over the issue ought to
at least know about it.

That is the point I was making. And that is not a reflection on
you or Ms. Lofgren. Both of you are nice people, but you went beyond
the original bill this time, and I think that is a serious mistake.

So the committee rules do require some posting of amendments in
the nature of a substitute. This is the whole bill. This is not a
modest amendment to the bill that we had a hearing about and was vetted
extensively with all parties out in the public. This is not the way

to do this.
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I yield back, Mr. Chairman.

Chairman Goodlatte. The chair thanks the gentleman and
recognizes himself in opposition to the amendment to the amendment.

I would say to the gentleman that this is an issue that has been
discussed and debated for quite some time. And let us get down to what
the facts are we are talking about here, because since the unlocking
provision expired, how do you think people are buying cell phones and
transferring data from one to another? They are going to their
carriers. They are going to kiosks in the mall. They are going to
family members, including their 13-year-old son and daughter. And all
this amendment does is to make that reality lawful.

So what do you think the people who live out in rural America or
who live a long distance from one of those cellular communication stores
is thinking about this, who lives in a rural part of North Carolina,
or Utah, or a whole host of other places in the country? They want
to be able to do it. This is a step forward for American consumers.

And what do you think the carriers think about this, the people
who provide these services? Well, the gentleman from Utah introduced
into the record, I think maybe before the gentleman from North Carolina
arrived, a letter from the Competitive Carriers Association, rural,
regional, nationwide: "Thank you for today's consideration of
H.R. 1123, the Unlocking Consumer Choice in Wireless Competition Act.
CCA appreciates your continued work and focus to expand consumer choice
and remove barriers to wireless competition by allowing consumers to

unlock wireless devices. CCA supports unlocking for every consumer
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that has met the terms and conditions of their contract or service
agreement. As many consumers may not have the technical expertise to
unlock a device themselves, an unlocking exemption to the DMCA should
allow an agent of the consumer to perform the unlocking procedure, just
as a locksmith may unlock an individual's car or home when they do not
have the necessary key. Importantly, the exemption should not limit
who may provide assistance to unlock a device. Increased access to
unlocking, including through rural, regional, and smaller competitive
carriers, helps greater numbers of consumers enjoy innovative services
and rate plans without giving up previously purchased devices,
applications, and associated content.

Now, that is what this amendment does. It is supported by the
consumers of America, it is supported by the people they are doing
business with, and we ought to pass the amendment.

Who seeks recognition?

Mr. Watt. I ask the chairman to yield.

Chairman Goodlatte. I would be happy to yield to the gentleman.

Mr. Watt. I just want to remind him that that takes us back to
a point. You made the exact point. We are now back to not having any
rules. You are back to what you had before we set up the process under
the DMCA, but that is --

Chairman Goodlatte. No. We have very clear rules that apply to
specific devices under specific circumstances.

And for what purpose does the gentleman from Georgia seek

recognition?
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Mr. Collins. I move to strike the last word, Mr. Chairman.

Chairman Goodlatte. The gentleman is recognized for 5 minutes.

Mr. Collins. I yield to the gentleman from Utah.

Mr. Chaffetz. Thank you.

In listening to my friend and colleague from North Carolina, I
appreciate his perspective. I actually don't think we are too far
away. I think as we listen to this, most of it is agreeable.

The question really in Mr. Watt's amendment to the amendment that
Zoe Lofgren and I have introduced goes to lines 14 and 15. If you look
at his amendment, lines 14 and 15 would limit the people that can make
this alteration to your phone, which would be, according to law -- and
by the way, which has been the way you have been able to do it for a
while -- it is authorized agent or licensed vendor. The amendment that
we offer simply says there are others that do this that aren't
necessarily working for, say, an AT&T or Verizon.

Just to put this in perspective, I have a county in my district,
it is larger than the size of Connecticut, and it has 15,000 people.
You are not going to have an AT&T store or a Verizon store, which are
two of the major carriers in our State, that you can conveniently go
to unless you can drive, you know, 4 hours to Salt Lake City. There
are other people that can do this in accordance with the law.

We are not trying to get into some of the other content areas,
which I know the gentleman is very concerned about. But the question
is, who can actually perform this? How who can actually do this? And

that is why I think we are actually fairly close. It is why I oppose
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your amendment, because I don't think we should limit that. I think
there are others that are qualified and able to do the same thing that
an authorized agent would be able to do, and that we should allow them
to do that.

That is, in part, the way the tech community works. It is one
of the great strengths. It is where a lot of the innovation comes from.

We are talking about unlocking a mobile phone. That is what we
are here talking about and arguing about. Should it have to be just
the representative from the carrier? Even the Competitive Carriers
Association says, no, we should open this up. And that is what we are
doing. That is why I think that we should vote "no" on the amendment
offered by Mr. Watt. But I would encourage my colleagues to vote for
the Chaffetz-Lofgren amendment.

I yield back.

Chairman Goodlatte. For what purpose does the gentlewoman from
California seek recognition?

Ms. Lofgren. To strike the last word.

Chairman Goodlatte. The gentlewoman is recognized for 5
minutes.

Ms. Lofgren. First, let me offer my apologies for my tardiness.
As you know, the President met with Democrats this morning, and I had
a delayed meeting that delayed me from here.

But I am proud to be a cosponsor of the amendment offered by
Mr. Chaffetz, as well as to ask that Mr. Watt's amendment be rejected.

Although I am sure offered with the best intentions, I do believe that



30

it undercuts the kind of freedom to use devices that Americans think
they have when they purchase something.

As we know, we are in a vastly accelerating time of technological
change. A phone is no longer the only way to communicate wirelessly.
We have tablets. I think most of us have iPads or mini iPads. To
limit, as the amendment does, the ability to use what you buy only to
iPhones I think would be a mistake. And I also think that we need a
solution that is ongoing, not temporary.

I think most Americans were stunned when the Library of Congress
decided that when people bought their phone or their iPad, that they
really couldn't use what they bought. A lot of people thought, well,
what has the Library of Congress got to do with that?

I think that the country is looking to this committee. Certainly
the President has indicated an interest in fixing this problem. I have
a bill that goes further than the chairman's bill does, and I realize
that that is not before us today. I hope at some point we will be able
to take it up. But I am a cosponsor of Chairman Goodlatte's bill, and
I think Mr. Chaffetz's amendment with mine improves it.

And I thank the gentleman for yielding, and I yield back.

Mr. Farenthold. Will the gentlelady yield?

Ms. Lofgren. If I can reclaimmy time, I would be happy to yield.

Mr. Farenthold. I just want to thank you for joining with

Mr. Chaffetz and point out my support for this bill -- or my opposition
to Mr. Watt's amendment, because as I read Mr. Watt's amendment, if

my daughter came to me with her cell phone and asked me to unlock it,
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as kind of the tech guru of the house, I couldn't even help my daughter
unlock her cell phone, the rules are so strict in this.

I think I ought to be able to unlock my cell phone or my tablet,
and so I urge my colleagues to oppose this.

I will yield back.

Chairman Goodlatte. The chair thanks the gentleman.

Mr. Conyers. Mr. Chairman.

Chairman Goodlatte. For what purpose does the gentleman from
Michigan seek recognition?

Mr. Conyers. I rise in support of the Watt amendment.

Chairman Goodlatte. The gentleman is recognized for 5 minutes.

Mr. Conyers. And I hope that I am a cosponsor, and if I am not,
I ask unanimous consent to be added to it.

I think we are at a very different place from where we started
out on this bill, Unlocking Consumer Choice and Wireless Competition
Act. What we need to do now, I think, is to recognize that the Consumers
Union has not spoken out in favor of these changes that are now plaguing
this measure. And the content industry, the movies, songwriters,
software, I think they have come out against it. So we have to be
cognizant of the fact that there are a lot of shifting sands and
positions going on here in the guise of strengthening a bill that we
thought was going to be a work in progress.

May I point out that we should assure the third-party assistance
is appropriately narrow and attends to any future rulemaking by the

Librarian of Congress only with respect to cell phones. Now, if you
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can't handle your 13-year-old daughter's technology, that is okay, but
we don't have to write legislation around it. We should allow the
third-party assistance, but only for cell phones. And the Librarian
of Congress has never issued an exemption for the unlocking of tablets,
and we have no facts yet -- this wasn't discussed in the earlier
procedures of this committee or subcommittee --

Mr. Chaffetz. Will the gentleman yield?

Mr. Conyers. 1In time, yes -- upon which to assume that unlocking
tablets should be extended to third parties.

My amendment continues the joint effort that accompanied the
introduction of H.R. 1123, and I hope that my colleagues will support
the Watt amendment, which carries out our original desire to restore
the exemption previously provided by the Librarian of Congress.

Chairman Goodlatte. Would the gentleman yield?

Mr. Conyers. Of course.

Chairman Goodlatte. I thank the gentleman for yielding.

I would just want to point out that the language is "cell phones

or other cellular devices," and the language in the underlying bill,
as originally introduced and which you joined me in, has a clear
provision for tablets. So I don't think that we are very far afield
here. The only question is whether a family member can direct somebody
to unlock a device for them within this limited framework of cell phones
and other cellular devices.

Mr. Conyers. My dear chairman, it did not provide for unlimited

third-party assistance, and that presents the problem that makes me
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support the Watt amendment, oppose Chaffetz, and try to adhere, even
with the language that you cite, to the original intent of H.R. 1123,
the Unlocking Consumer Choice. This is the wrong direction.

Mr. Chaffetz. Would the gentleman yield?

Mr. Conyers. Mr. Chaffetz, you are the original person that has
created this impasse, and I would be happy to yield to you now.

Mr. Chaffetz. So you do agree that unlocking your phone is okay?

Mr. Conyers. Well, that is what the bill is about.

Mr. Chaffetz. But what you disagree with is who would do it?

Mr. Conyers. Yes.

Mr. Chaffetz. So if you are okay with unlocking it, if I did it,
or if my colleague Mr. Gowdy did it, you have a problem with somebody
else doing it, but you are okay -- now if it is my phone, and my wife
wants to have it unlocked, you have got a problem with that? Why?

Mr. Conyers. Someone said I would be okay with Chaffetz, but
maybe not with Gowdy.

Mr. Chaffetz. I understand. Point well taken.

Mr. Conyers. All I want to do is try to adhere to what I thought
was the original intent and direction of H.R. 1123. And now, without
any previous discussions before, we come to the markup, and now we have
these deviations that I don't support at this point.

Mr. Chaffetz. If you would yield. Would the gentleman yield?

Mr. Conyers. Of course.

Mr. Chaffetz. So going back to the point I was trying to make,

you are okay with unlocking it, you just disagree who shall unlock it.
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Now, I don't think that is a huge leap and a total change in
direction of where we are going here. We are still talking about
performing the exact same function, a function that, by the way, for
a lot of people is really relatively easy. For me, it is difficult.
For probably most of the people on this dais, it is real difficult.

Mr. Conyers. Pardon me, sir. Could I just yield briefly to the
gentleman from New York Mr. Nadler?

Mr. Chaffetz. Sure.

Mr. Nadler. Thank you. And let me just add full confidence in
Mr. Gowdy.

I support the bill, or the initial version of the bill, but at
this point, I am going to support Mr. Watt's amendment, and I oppose
the Chaffetz amendment essentially because it is new, it is too new,
and I don't understand the full implications of unintended
consequences.

And certainly I have no problem with members of the family and
so forth. But as I understand what we are talking about now, we are
talking about third parties, and it may be -- and you may have a good
reason for that. I understand the problemwith no Verizon or AT&T store
in the county or whatever, and I am sure it is a serious concern, and
there may be things to do about it. But what I worry about, frankly,
is that if we set up a new, unregulated market of third-party unlockers,
or whatever we would call them, the next step may be that they will
start saying, well, why not unlock content? Why not unlock songs or

other things?
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Now, if it were limited solely -- and the bill is, but the
situation isn't -- to unlocking your phone from one carrier to another,
I have no problem with anybody in the world doing that, but I do worry --

Mr. Chaffetz. Would the gentleman yield?

Evidently you do have a problem with who in the world does it.

Mr. Nadler. I do have a problem with setting it up in such a way
that we set up the next step, or that we may set up the next step. As
I said, if we had more time to think about this and study it, I might
come to a different conclusion, but to set up the next steps where we
start having people with the ability and the motivation to unlock other
things besides companies, and that relates to a whole lot of copyright
issues that I am not sure we have thought out properly here.

Mr. Conyers. We support the Watt amendment, and I yield back the
balance of my time.

Chairman Goodlatte. I thank the gentleman.

The gentleman seeks recognition, and we are well past the
announced intention to take a lunch recess. The committee will recess
and reconvene at 1:15.

[Recess. ]
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[1:34 p.m.]

Chairman Goodlatte. The committee will reconvene. When we
recessed, we were considering the Watt amendment to the Chaffetz
amendment, and the gentleman from Virginia Mr. Scott was seeking
recognition, and he is now recognized for 5 minutes on the amendment.

Mr. Scott. Thank you, Mr. Chair.

I rise in support of the Watt amendment and yield such time as
he may consume to the gentleman from North Carolina.

Mr. Watt. I thank Mr. Scott for yielding.

And I don't want to belabor this, Mr. Chairman, because I think
we can get to a vote fairly quickly, but several people have asked me
about a couple of things that I just want to clarify. One question
was is this a substantive dispute, or are we arguing about process,
and I just want to be clear that while I am concerned about the process
by which we are considering both the bill, the amendment, and the
Chaffetz-Lofgren amendment, that this is a lot more than process. And
I want to just go to through the substantive part of it, because I don't
think we should ever vote for or against something based solely on the
process that we have gone through, and so I want to be clear.

This is substantive because, number one, we don't understand the
full implications of what we are doing. Ms. Lofgren was quite honest

when she said that this, according to her, I think, and she would
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concede, although some people have tried to kind of soft-pedal this,
that this applies to some things other than cell phones. It does apply,
I believe, to pads, and I may well agree that that is a good thing to
do if we build a record for it, or somebody builds a record for it.
Neither the Library of Congress nor this committee has gone there in
any hearing. So we don't know the implications of that, and I think
we could benefit if we knew the implications of that.

Second, the chair read into the record a letter from one group.
There are multiple opinions of the interest groups out there about
whether this amendment, the substitute, goes too far or does not go
too far. The Business Software Alliance, for example, has indicated
verbally to me that they think it goes too far and would like the
opportunity to look at it more closely.

And then the third point I want to make is that I think we are
about to facilitate an industry in theft. If you unlock a cell phone,
it is a piece of equipment. Without a service connected to it, it has
no real use. It is like an iPod without music on it. It is a beautiful
instrument. So until you connect to your next carrier, the cell phone
unlocked is worth nothing.

Now, think about this for a little bit. If I were in the theft
market of cell phones, I would go and steal a cell phone, locked cell
phone. I wouldn't want to go to the carrier, the next carrier, to
unlock it; I would want to go to some fly-by-night person off site
somewhere. And I think we are about to facilitate a theft market that

we have not anticipated, and that is the kind of thing that I think
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we need to be studying the implications of before we take the step.

I think, and the witnesses that came to the hearing when we had
a hearing about the original bill confirmed, that we had found the sweet
spot, exactly where the sweet spot was, and now a week before we get
a substitute, and then a night before we get a substitute to the
substitute, and we don't have the implications of what we are doing
here.

So those are the reasons I am opposing the Chaffetz amendment and
trying to take us back to the original bill, although at some point
I may well, if we build the record, support extending this to iPads
and other instruments other than cell phones. I just don't think we
ought to be doing it now without the benefit of a record.

Ms. Lofgren. Will the gentleman yield?

Mr. Watt. It is Mr. Scott's time, and I am using it all, but if
they give him some more.

Chairman Goodlatte. Without objection, the gentleman from
Virginia is recognized for an additional minute.

Mr. Conyers. Could I just have a few seconds?

I think that it is important that we recognize the point being
made by the gentleman from North Carolina in that we are now going into
areas that were not considered in the original contemplation of the
bill, which I think all -- most of us were in support of, and it is
from that perspective that I believe that both the gentlemen from
Virginia and North Carolina are on the right track.

Mr. Scott. Thank you.
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I yield to the gentlelady from California.

Ms. Lofgren. Thank you. I thank the gentleman for yielding.

I just wanted to clarify, Mr. Watt mentioned my earlier comments,
and as the chairman has pointed out, the underlying bill also includes
tablets. So this is not a new thing in terms of the amendment.

And I think it is important to understand what is being protected
here. We have a broader argument about section 1201 that I think we
are going to get into because we are taking a look at copyright generally
and the DMCA and section 1201. But the unlocking, or the locking, I
guess, I should say, is not protecting content of any sort. It is
protecting access to a network. And I actually think we ought to
revisit 1201, and we may disagree on that underlying point, but there
is no content being protected here.

It is similar to the case that the court struck down where an
encryption was utilized to prevent people from refilling their own ink
cartridges, and the court said that is impermissible use of the
copyright law because there is no content that is being protected. It
is just being used in furtherance of really monopolies. And that is
really what I think underlies this issue.

Since the gentleman did mention my name, I wanted to clarify my
position. I thank you very much for yielding and yield back.

Chairman Goodlatte. The time of the gentleman has expired.

For what purpose does the gentleman from North Carolina seek
recognition?

Mr. Coble. Move to strike the last word, Mr. Chairman.
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Chairman Goodlatte. The gentleman is recognized for 5 minutes.

Mr. Coble. And I yield to the chairman for 5 minutes.

Chairman Goodlatte. I thank the gentleman for yielding to me,
and I just want to say in response to the gentleman from New York, who
earlier in the markup expressed the concern of people trying to
circumvent technological protection measures in order to access
copyrighted content without authorization, first of all, I agree with
and I adopt by reference the observations of the gentlewoman from
California, but I also want to say to the gentleman from New York that
that is a valid concern.

I don't in any way object to a concern about protecting other
people's property, and it is not just a concern for the copyright
industry, but for me as well and many members of this committee on both
sides of the aisle. I ama strong supporter of copyright, having worked
to draft the legislation underlying technological protection measures,
and that is why I have ensured that this legislation is strictly limited
to cellular devices and access to the networks, as the gentlewoman from
California says.

The amendment has nothing to do with copyrighted content, whether
that content is an app, a movie, a song or anything else, but if Mr.
Nadler or anyone else on the committee has some language to make that
even clearer, I would be happy to include it on the way to the floor
on this. I would be more than happy to work with the gentleman from
Michigan as the ranking member, the gentleman from North Carolina as

the ranking member of the subcommittee, the gentleman from New York
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who expressed the concern. I am very much sharing that concern, but
I do not believe that it is anywhere approaching that in this bill as
it is written right now, and I think we are way behind the 21st century
if we are not going to recognize that a consumer buying a product and
then wanting to switch carriers can't get the phone unlocked the way
they want to get it unlocked.

That is what the issue here is before us right now. That is why
I am opposed to Mr. Watt's amendment to the amendment and why I support
the amendment offered by the gentleman from Utah.

Who seeks recognition?

Mr. Watt. Whoever has the time --

Chairman Goodlatte. The gentleman from Georgia seeks
recognition.

Mr. Johnson. Thank you, Mr. Chairman. I will yield.

Chairman Goodlatte. The gentleman is recognized for 5 minutes.

Mr. Johnson. I would yield to the gentleman.

Mr. Watt. I was just going to ask whoever had the time to yield
for one -- the chair is talking about cell phones. I just wanted to
respond to Ms. Lofgren's point about pads, because it is clear that
that is just not accurate.

The original bill gave the responsibility to go back and study
this issue to the Librarian of Congress insofar as it extends to pads,
but it did not -- and that is the exact point I am making. I may well
support that if we build a record for it, but there is nothing -- neither

this committee nor the Library of Congress has yet built that record.
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I thank the gentleman for yielding time, and I yield.

Mr. Johnson. Thank you, and I might add --

Mr. Coble. How much time --

Chairman Goodlatte. Would the gentleman from Georgia yield on
that point?

Mr. Johnson. Yes, I would.

Chairman Goodlatte. Because I think the point the gentleman is
making is an interesting one because Mr. Chaffetz's amendment doesn't
change that unless the Register of Copyrights makes the change. So
there is no change unless the very source that the gentleman cited
actually agrees and makes the change.

I thank the gentleman for yielding.

Mr. Johnson. To reclaim my time, would this legislation or this
amendment also apply to a situation where a phone is being purchased
on an installment basis, or whether the phone is with a lease, is on
a lease with the option to purchase it at a later point? If someone
obtains the phone from a rent-to-own facility, would it be covered?
These are questions that --

Chairman Goodlatte. Would the gentleman yield?

Mr. Johnson. Could proper --

Chairman Goodlatte. If the gentleman would yield?

Mr. Johnson. Certainly I would yield.

Chairman Goodlatte. I thank the gentleman for yielding.

It is a good question. It can only be unlocked in accordance with

the terms and conditions of the contract that the individual has with
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either the phone company they are parting from or the phone company
they are moving to in offering the service.

It is a way for somebody who owns a phone to say, you know what?
I don't like this service anymore, I am going to switch over to a new
service. But we are not going to interrupt and break the contract.
All we are saying is when you make the change to the new service, you
can get it unlocked so you can utilize your property with the new
telephone service.

Mr. Johnson. I would yield to the gentleman from North Carolina.

Mr. Coble. I will reclaim and yield back.

Mr. Johnson. No, I think I have the time.

Mr. Watt. Mr. Johnson has the time.

Mr. Coble. I stand corrected.

Mr. Watt. Would the gentleman yield?

Mr. Johnson. I do.

Mr. Watt. Let me just go directly at the point the chair made,
that this does the same thing as the original bill, which is just not
the case. If you look at the substitute, it strikes everything down
through page 2, line 21, which is the rulemaking that was required by
the Library of Congress to get to this whole iPad issue, and it does
not -- the chair is just not correct that we -- that anybody has looked
at that. The committee has not looked at it, nor the Library of
Congress has looked at it, and this is a change in that process, and
that is -- the problem, the reason we are bickering about this is that

when we get an amendment the night before -- amendment in the nature
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of a substitute the night before a markup that is at odds with what
we had been proceeding on, nobody has really looked at the implications
of it. And obviously the chairman doesn't know what the implications
of it are either, because he is saying that this language about
rulemaking by the Librarian of Congress is still in the bill. Under
this substitute it is not still in the bill.

Mr. Conyers. Would the gentleman from Georgia yield?

Mr. Johnson. Please.

Mr. Conyers. Thank you very much.

I think this discussion underscores the necessity for a hearing
on the subject. And I am hoping that this very precise debate that
is going on now would be the subject of a hearing, and I hope the chairman
of the committee would agree with the ranking member that we might
consider this as soon as practicable.

And I yield back. Thank you.

Chairman Goodlatte. The time of the gentleman has expired.

Mr. Johnson. Mr. Chairman, may I --

Chairman Goodlatte. For what purpose does the gentleman from
South Carolina seek recognition?

Mr. Gowdy. Move to strike the last word.

Chairman Goodlatte. The gentleman is recognized for 5 minutes.

Mr. Gowdy. Thank you, Mr. Chairman.

It is my pleasure to yield to the gentleman from Utah, the author
of the underlying amendment, Mr. Chaffetz.

Mr. Chaffetz. Thank you. I wanted to respond to some of the
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comments that have been made. This process of the introduction of the
bill, the manager's amendment, the amendment that the gentlewoman from
California Ms. Lofgren and I are introducing this amendment, the spirit
of which this whole thing has moved forward is consistent with how we
have done things in regular order. To suggest that there has been done
anything in a nefarious or inconsistent manner with how this committee
is used to operating in an open and transparent way would be, in my
opinion, totally inaccurate. I think the words of one gentleman was
essentially a conduit for a, quote, "industry of theft" I take great
exception to.

This is not a gateway for theft. For anybody and everybody who
is involved in the tech industry, for anybody and everybody who
understands more about how these phones operate, how technology works,
how this thing works, which is so much more than probably anybody else
on this panel, it is offensive to a lot of people to say that this bill,
and particularly my amendment, would be an instrument or a tool as an
industry for theft.

You are talking about your mobile phone; your phone, your phone.
Could I, should I be allowed to have my wife unlock my phone if she
knows how to do it? Of course. But to suggest that this is an industry
of theft, this is just an instrument.

I have got to tell you, there is a lot of pieces of technology
out there, a lot of phones that are out there that don't necessarily
have to have content on it from the music industry or somewhere else.

Do we have to work to help protect those folks? Absolutely. But as
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the chairman has repeatedly pointed out, this has nothing to do with
content. This has ability to unlock your phone to change carriers.

Where is the green hat that we normally see on the other side of
the aisle? How many millions of phones are out there that are in
perfectly good working shape that should be just used with another
carrier? What you are advocating for is you are going to have to -- if
you change your carrier, you are going to have to go get a new phone.

Something like 91 percent of Americans now have a mobile phone,
91 percent. There are more mobile phones in this country than there
are toilets. But if that toilet doesn't work, you are saying, oh, no,
you can't touch it, you can't touch it, you have to call the person
that manufactured that rather than get your local plumber or, in my
case, get my wife, who actually fixes the toilets in our house and does
a darn good job.

It is ridiculous to suggest, and it is offensive to suggest that
this is going to create an industry of theft. We are talking about
unlocking your mobile phone. This is not --

Mr. Watt. Will the gentleman from South Carolina yield?

Mr. Chaffetz. No, I will not. This is not very difficult.

Mr. Watt. I am asking the gentleman from South Carolina to yield
because --

Mr. Chaffetz. It is absurd. It ismy time. It is my time. It
is absurd that you have created such a --

Mr. Watt. I just don't want him to have a heart attack down there

by misrepresenting what I have said.
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Mr. Chaffetz. With all due respect, it is my time.

Mr. Watt. Would the gentleman from South Carolina yield?

Mr. Chaffetz. No, I will not. It is my --

Chairman Goodlatte. The gentleman from South Carolina has the
time.

Mr. Gowdy. And I am going to continue to yield to Mr. Chaffetz
if he will not invoke his wife's name and what she does around the house
anymore.

Mr. Chaffetz. It is your mobile phone. It is your phone. You
should have the right and the ability. Nobody, I think, is taking issue
with the idea that we should have the right to unlock the phone. You
have been concerned about the process. But to say this is a gateway
to an industry of theft is offensive. It is ridiculous. It shows a
degree of not understanding how these pieces of technology work.

I reject your amendment. I think it unnecessarily limits the
number of people that can be involved in helping people do what we think
is ultimately a good thing. I appreciate my work with Ms. Lofgren.
I will continue to work with her and others on this issue, but let us
unlock these phones.

Yield back.

Mr. Conyers. Mr. Chairman --

Mr. Watt. Would the gentleman from South Carolina yield?

Chairman Goodlatte. The gentleman from --

Mr. Watt. Would the gentleman from South Carolina, who still has

the time, yield?
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Mr. Gowdy. I would be happy to yield whatever time is left to
the gentleman from North Carolina. I see the yellow light on, but --

Chairman Goodlatte. It is 11 seconds. But I think the gentleman
from New York is seeking recognition. I am sure he would be willing
to yield more time.

Mr. Watt. All right. Well, would the gentleman from New York --

Mr. Jeffries. I am going to yield to the gentleman from North
Carolina.

Mr. Watt. All right.

Chairman Goodlatte. The gentleman from New York is recognized
for 5 minutes.

Mr. Watt. I want to take this unique opportunity to agree with
Mr. Chaffetz. If I were suggesting that this was creating an industry
of theft, it would be offensive, but I didn't want him to have a heart
attack misrepresenting what I had suggested.

Think about it. If I were stealing a phone, would I rather have
a phone that I could take to some third-party jackleg and get it
unlocked, or would I rather have to take it to the next service provider?

Mr. Chaffetz. Will the gentleman yield?

Mr. Watt. I have not suggested --

Mr. Chaffetz. Will the gentleman yield on that point?

Mr. Watt. Wait a minute. For 5 minutes I sat here and tried to
get you to yield. You didn't even have the time. Mr. Jeffries has
the time now. I am just trying to clarify what I did say.

Mr. Bachus. Will the gentleman yield?
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Mr. Watt. So I was not indicating anything about creating an
industry of theft, but anybody in this room would tell you if I were
in the theft business, I would rather be able to take my locked phone
to somebody down on the corner who could unlock it rather than to take
it to the next carrier.

That is all I said, and so you and I actually are in agreement
with each other. If I had said what you said I said, it should be
offensive.

Mr. Bachus. Will the gentleman yield?

Mr. Chaffetz. Will the gentleman yield? Will the gentleman
yield?

Mr. Watt. Would you yield to Mr. Chaffetz now for me so I can --

Mr. Jeffries. I yield.

Mr. Chaffetz. Thank you, thank you, and I appreciate you saying
that.

We will roll back the tape. To answer your point, if somebody
is brazen enough to steal the phone, do you think they are going to
say, oh, goodness, I can't unlock it because that is against the law?
The comparison is absurd, to me.

Mr. Watt. Well, would the gentleman yield? This is getting so
absurd that I am not even going to engage in it, because every time
I say something, then he takes it to another level of absurdity because
I never said that, either.

Yeah, you are right. You and I have got a lot more in common.

I am just trying to figure out what we should be doing here, Mr.
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Chaffetz. I started my comments by saying, if this was just about
process, I wouldn't vote against your amendment. I don't think we ever
ought to vote against something just because we don't like the process
by which we are considering it.

This is a substantive issue, and I don't think we have studied
it, nor has the Librarian of Congress studied it, and you all keep
saying, okay, it is just about cell phones. Now we have debunked that
notion. Then you said, oh, well, it is in my bill, that it is not
about -- that it is only about cell phones to us. 1In the original bill
that I passed, that was not in the original bill.

This is a substantively different piece of legislation than we
started off with, which was a totally bipartisan product, and had we
moved the original bipartisan product, this markup on this bill would
have been finished within 10 minutes after the chairman's opening
statement and the ranking member's opening statement because we would
have had unanimous agreement on it.

I thank the gentleman for yielding time.

Ms. Lofgren. Would the gentleman yield?

Mr. Jeffries. Certainly I yield whatever time I have remaining.

Ms. Lofgren. I will just say something quickly. You know, I
think that we are making too much of this, the difference, because
really the idea is you can unlock your device to choose your network.
That is all it is. And there is a network on my iPad, there is a network
on my iPhone, and what we are asking to do is to allow consumers who

purchased an item to be able to choose their network. That is it. It
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is the same in both cases. And I think it is simple, but I just thought
I should say that, and I thank the gentleman for yielding.

Chairman Goodlatte. The time of the gentleman has expired. The
question occurs on the amendment offered by the gentleman from North
Carolina Mr. Watt to the amendment offered by the gentleman from Utah
Mr. Chaffetz.

All those in favor, respond by saying aye.

Those opposed, no.

In the opinion of the chair, the noes have it, and the amendment
is not agreed to.

Mr. Watt. Ask for a recorded vote.

Chairman Goodlatte. A recorded vote is requested, and the clerk
will call the roll.

Ms. Deterding. Mr. Goodlatte?

Chairman Goodlatte. No.

Ms. Deterding. Mr. Goodlatte votes no.

Mr. Sensenbrenner?

[No response. ]

Ms. Deterding. Mr. Coble?

[No response. ]

Ms. Deterding. Mr. Smith of Texas?

Mr. Smith of Texas. No.

Ms. Deterding. Mr. Smith of Texas votes no.
Mr. Chabot?

[No response.]
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Issa?

response. ]

Deterding. Mr.

response. ]

Deterding. Mr.

King. No.

Deterding. Mr.

Franks?

Franks. No.

Deterding. Mr.

Gohmert?

response. ]

Deterding. Mr.

Jordan. No.

Deterding. Mr.

Poe?

response. ]

Deterding. Mr.

Chaffetz. No.

Deterding. Mr.

Marino?

Marino. No.

Bachus?

Bachus votes no.

Forbes?

King?

King votes no.

Franks votes no.

Jordan?

Jordan votes no.

Chaffetz?

Chaffetz votes no.
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Deterding. Mr. Marino votes no.
Gowdy?

Gowdy. No.

Deterding. Mr. Gowdy votes no.
Amodei?

response. ]

Deterding. Mr. Labrador?
response. ]

Deterding. Mr. Farenthold?

response. ]

Deterding. Mr. Holding?

Holding. No.

Deterding. Mr. Holding votes no.
Collins?

Collins. No.

Deterding. Mr. Collins votes no.
DeSantis?

DeSantis. No.

Deterding. Mr. DeSantis votes no.
Smith of Missouri?

response. ]

Deterding. Mr. Conyers?

Conyers. Aye.

Deterding. Mr. Conyers votes aye.

Nadler?
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Nadler. Aye.

Deterding. Mr.

Scott?

Scott. Aye.

Deterding. Mr.

Watt?

Watt. Aye.

Deterding. Mr.

Lofgren?

Lofgren. No.

Deterding. Ms.

Jackson Lee?

response. ]

Deterding. Mr.

response. ]

Deterding. Mr.

Johnson. Aye.

Deterding. Mr.

Pierluisi?

response. ]

Deterding. Ms.

response. ]

Deterding. Mr.

Deutch. Aye.

Deterding. Mr.
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Nadler votes aye.

Scott votes aye.

Watt votes aye.

Lofgren votes no.

Cohen?

Johnson?

Johnson votes aye.

Chu?

Deutch?

Deutch votes aye.



Mr. Gutierrez?

[No response. ]

Ms. Deterding. Ms.

[No response. ]

Ms. Deterding. Mr.

[No response. ]

Ms. Deterding. Ms.

Ms. DelBene. No.

Ms. Deterding. Ms.

Mr. Garcia?

[No response. ]

Ms. Deterding. Mr.

Mr. Jeffries. Aye.

Ms. Deterding. Mr.

Chairman Goodlatte.

Mr. Coble. No.

Ms. Deterding. Mr.

Chairman Goodlatte.

Mr. Forbes. No.

Ms. Deterding. Mr.

Chairman Goodlatte.

Mr. Issa. No.

Ms. Deterding. Mr.

Chairman Goodlatte.

Ms. Chu. Aye.

Bass?

Richmond?

DelBene?

DelBene votes no.

Jeffries?

Jeffries votes

The gentleman

Coble votes no.

The gentleman

aye.

from North Carolina?

from Virginia?

Forbes votes no.

The gentleman

Issa votes no.

from California?

The gentlewoman from California?
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Ms. Deterding. Ms. Chu votes aye.

Chairman Goodlatte. Are there Members who have not voted who
wish to vote?

The clerk will report.

Ms. Deterding. Mr. Chairman, 8 Members voted aye, 17 Members
voted nay.

Chairman Goodlatte. And the amendment is not agreed to.

The question occurs on the amendment offered by the gentleman from
Utah Mr. Chaffetz.

All those in favor, respond by saying aye.

Those opposed, no.

In the opinion of the chair, the ayes have it, and the amendment
is agreed to.

Are there further amendments?

There are no further amendments to the amendment, and the question
is on the manager's amendment.

Those in favor will say aye.

Those opposed, no.

In the opinion of the chair, the ayes have it. The ayes have it,
and the amendment is agreed to.

A reporting quorum being present, the question is on the motion
to report the bill, H.R. 1123, as amended, favorably to the House.

Those in favor will say aye.

Those opposed, no.

In the opinion of the chair, the ayes have it, and the bill, as
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amended, is ordered reported favorably. Members will have 2 days to
submit views. Without objection, the bill will be reported as a single
amendment in the nature of a substitute, incorporating all adopted
amendments, and staff is authorized to make technical and conforming

changes.
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Chairman Goodlatte. Pursuant to notice, I now call up H.R. 2542
for purposes of markup and move that the committee report the bill
favorably to the House.

The clerk will report the bill.

Ms. Deterding. H.R. 2542, to amend chapter 6 of title 5, United
States Code, commonly known as the Regulatory Flexibility Act --

Chairman Goodlatte. Without objection, the bill is considered
as read and open for amendment at any point.

[The information follows: ]
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Chairman Goodlatte. I will begin by recognizing myself for an
opening statement.

I want to thank Subcommittee Chairman Bachus for his introduction
of this important bipartisan bill and his work to report it promptly
from the subcommittee to the full committee.

Poll after poll demonstrates that the level of Federal regulation
coming from Washington is at the top of the list of obstacles faced
by America's small businesses, our top job creators. Congress can and
should act to free small businesses of the burdens and waste associated
with excessive Federal regulations. Simply put, we cannot escape from
America's virtual jobs depression until we help America's small
businesses escape from unnecessary hurdles to the creation of new jobs.
That is why prompt passage of this legislation is so important.

The Regulatory Flexibility Improvements Act will, for the first
time in over 15 years, overhaul the laws that govern how Federal
regulators should consider and minimize the adverse impacts of new
regulations on small businesses. Primarily the bill reinforces the
Regulatory Flexibility Act of 1980 and the Small Business Regulatory
Enforcement Fairness Act of 1996. It only requires agencies to do what
current law tries to achieve and what common sense dictates should be
done. But current law is beset by loopholes, and these loopholes must
be closed. That is what the Regulatory Flexibility Improvements Act
at long last does.

This bill is a timely and logical step to protect small businesses

from overregulation. It recognizes that economic growth ultimately
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depends on job creators, not regulators. The bill represents a
critical means to convert that recognition into reality, and I urge
all Members to support its passage, and now recognize our ranking
member, the gentleman from Michigan Mr. Conyers, for his opening
statement.

Mr. Conyers. Ladies and gentlemen of the committee and Mr.
Chairman, why is it that leading consumer, labor, and environmental
organizations have expressed concerns about what they call a dangerous
measure; namely, the Regulatory Flexibility Improvements Act of 2013?
The AFL-CIO opposes this measure; the American Lung Association opposes
this measure; the Consumer Federation of America opposes this measure;
the Natural Resources Defense Council, the Public Citizen, United
Autoworkers, and the National Women's Law Center and others, because
they think that under the guise of protecting small businesses from
burdensome regulatory requirements, the so-called Regulatory
Flexibility Improvements Act is yet another attempt to prevent
regulatory agencies from promulgating regulations that protect the
health and safety of Americans.

This is not a new attempt on the part of conservatives. They are
also attempting to overwhelm regulatory agencies with unnecessary
costs and costly analyses, and give well-financed businesses and
antiregulatory organizations greater opportunities to thwart the
rulemaking process. This explains why the administration threatened
to veto similar legislation considered in the last Congress.

So let us not have anyone fooled by what is underlying the
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objectives of this measure. The administration stated that the bill
would seriously undermine the ability of agencies to execute their
statutory mandate and impede the ability of agencies to provide the
public with basic protections. And so one of my concerns about the
bill is that it could jeopardize America's health and safety. Our
citizens' health and safety would be jeopardized by this legislation.

Our Federal agencies are charged with promulgating regulations
that impact virtually every aspect of our lives, including the air we
breathe, the water we drink, the food we eat, the cars we drive, and
the play toys that we give our children. Small businesses, like all
businesses, provide service and goods that also affect our lives, and
so it makes no difference to a victim who breathes contaminated air
or drinks poison water whether the hazards were caused by small or large
business.

But the far-reaching legislation before us today would undermine
the ability of Federal agencies to quickly respond to emergent health
and safety concerns. Section 5 of the bill especially repeals the
authority under the current law that allows an agency to waive or delay
the initial analyses required under the Regulatory Flexibility Act in
response to an emergency that makes compliance or timely compliance
impracticable.

Instead the bill empowers the Chief Counsel for Advocacy to issue
regulations about how agencies in general should comply with the Act.
So if there is a widespread E. coli outbreak or an imminent

environmental disaster that could be quickly addressed through
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regulation, this bill says don't worry, don't rush, let us have the
Chief Counsel for Advocacy decide. And so to address this major
problem with H.R. 2542, it is my intention to offer an amendment
striking this provision of the bill during today's markup.

Another problem is that it will waste millions of taxpayer dollars
by forcing agencies to redirect their scarce resources to meet the
bill's burdensome compliance requirements.

A further concern I have about the bill is that it will result
in paralysis by analysis and give corporate interests too much control
over the rulemaking process. There are other ways. But glaringly
missing from the bill is any requirement that agencies consider the
benefits of regulations and how they affect the public interests.

This is a very harmful legislative proposal that puts health and
safety of all Americans at risk, while adding little or nothing to the
efficiency or cost-effective of agency rulemaking, and so accordingly
I urge the members of this committee to oppose H.R. 2542.

I thank the chairman for the time.

Chairman Goodlatte. Thank you, Mr. Conyers, and I would now like
to recognize the chairman of the Subcommittee on Regulatory Reform,
Commercial and Administrative Law, and the sponsor of this legislation,
the gentleman from Alabama Mr. Bachus, for his opening statement.

Mr. Bachus. I thank the chairman, and, you know, the ranking
member, actually I will agree with him. I think he went right to the
essence of the argument for and against this legislation, and what he

said was, you know, RFA requires the agencies to go through a process
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of consulting and analyzing these regulations and seeing what effect
they have on the economy and on those who have to live with the
regulations, and that is the law.

I mean, this started out under President Carter, who saw the need
to slow up, of all people. You might be amazed. President Clinton,
President Bush, Bush 1 and 2, and President Obama has just talked about
the amount of regulations on small businesses.

And what the ranking member Mr. Conyers said is, and I am pretty
much quoting, basically the agency can ignore the Regulatory
Flexibility Improvements Act if they need to issue regulations in an
emergency. In other words, if the agency said, we need to get this
regulation out, and, as Mr. Conyers said, they may say, because of
health reasons we have got to get this thing out, or because of safety
reasons we have got to get it out, or environmental, health, whatever,
well, it might amaze the Members of this body to know that the agencies
are basically finding that everything is an emergency, and they simply
declare an emergency and pass these regulations, and they ignore the
law. And I will go into that in the second part of this, if anybody
wants to discuss the percentages, but it is just amazing that these
agencies in over half the situations find out that this is an emergency.

So really the choice here is do you want to err on a deliberative,
thoughtful process where all the stakeholders are consulted, or do you
want to get this stuff out of the door, do you want to get these
regulations on the books as soon as possible?

And as we were accused at the subcommittee hearing and again
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today, Republicans are just trying to slow down the regulatory process.
Well, we plead guilty. We are. We are trying to slow down the
regulatory process because we believe after over 200 years that -- and
the tremendous expansion of Federal rules and regulations -- that there
are too many regulations, and that this idea that if we need -- if
another regulation is needed, that in over 60 percent of the chances,
it is some emergency where we don't have to go follow the law, the law
that has existed for decades, we will just declare an emergency and
pass it, and the American people just will accept it.

But, you know, this is a government of the people, by the people,
and for the people, and to say we don't have time to consult the people,
they shouldn't participate in this process, to me, is the opposite of
what a democracy ought to be.

I don't know anybody that disagrees, whether you are an economist,
a Member of Congress or the general public, I think one thing we have
all heard probably 1,000 times is that small businesses create most
of the new jobs in America, and most of the growth in job creation is
within new or small businesses. I mean, small business is the
background -- I mean, it is the backbone of America. The President
has just talked about his priority is going to be job creation. Well,
if his priority is job creation, then his priority is small business,
and that is where jobs are created. It is not the government that
creates jobs, it is business. And, in my view, the health of small
businesses is one of the most important issues confronting our country

today.
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Small businesses are the source of two-thirds of the new jobs
created, or that can be created, and while I am concerned about many
economic issues, it is also my view that government regulations have
had a disproportionate negative impact on businesses. None of us are
against rules and regulations, but my gosh, we ought to at least say
if we don't have a regulation that we suddenly need, it is not an
emergency to consult with small businesses, to take a moment and consult
with the people that are going to have to comply with those regulations.
Haste makes waste. That ought to just be something we have been taught
since we were children.

According to the Small Business Administration, businesses with
fewer than 20 employees spend an average 36 percent more per employee
than large firms to comply with the Federal regulations existing today.

My time has expired, but I will go further if appropriate.

Chairman Goodlatte. Without objection, the gentleman is
recognized for 1 additional minute to wrap up.

Mr. Bachus. Let me just say this: I think Mr. Conyers correctly
stated this. The law today says if you are going to -- if an agency
is going to pass a rule or regulation, they have to go through a process.
They have to put things out for consideration, for comment unless they
deem it an emergency. In that case they can basically go around this
whole process, this whole delivery process, and he thinks they ought
to be able to continue to do this, even though in probably 60 percent
of the cases they are not going through the process. And I think most

of us, including hundreds of small business associations who support
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this bill, would say go through the process. Talk to the people that
are affected before you put a rule or regulation on.

I appreciate the 1 minute.

Chairman Goodlatte. The chair thanks the gentleman for his
opening statement.

Are there amendments to H.R. 2542

Mr. Conyers. Mr. Chairman, I have --

Chairman Goodlatte. For what purpose does the gentleman from
Michigan seek recognition?

Mr. Conyers. I have an amendment at the desk and ask that it be
reported.

Chairman Goodlatte. The clerk will report the amendment.

Ms. Deterding. Amendment to H.R. 2542 offered by Mr. Conyers of
Michigan. Beginning on page 14, line --

Chairman Goodlatte. Without objection, the amendment will be

considered as read.



[The amendment of Mr. Conyers follows:]
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Chairman Goodlatte. And the gentleman is recognized for 5
minutes on his amendment.

Mr. Conyers. Mr. Chairman and members of the committee, I seek
to repeal section 5, which is a repeal of waiver and delay authority,
additional powers of the Chief Counsel for Advocacy.

Now, section 5 contains one of the worst provisions of this
measure, as it could have the eventual effect of undermining the ability
of agencies to quickly respond to emergent health and safety risks,
and so this section repeals the authority under current law that allows
an agency to waive or delay the initial analysis required under the
Regulatory Flexibility Act, quote, "in response to an emergency that

makes compliance or timely compliance impracticable,” end quotation.
Instead, the bill empowers the Chief Counsel for Advocacy to issue
regulations about how agencies in general should comply with the act.

Now, that ought to throw up some warning signals to most everyone
on the committee. Thus, if there is a looming national pandemic or
environmental disaster that could be mitigated through regulation, the
bill we are examining now prevents agencies from responding to such
emergencies without first having to go through the arduous and
time-consuming task of review and analysis. This requirement in the
bill is not only wrong-headed, but jeopardizes the health and safety,
clearly, of many Americans, maybe all Americans.

And so what my amendment simply restores is a critical exception

that allows agencies to quickly respond to emergencies without being

hampered or second-guessed by others.
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I don't think that completely clears up all the problems of the
legislation, but this is so obviously poorly thought out that I would
urge my colleagues, whether they support or oppose the bill itself,
to join me in eliminating section 5 of H.R. 2542.

And I return the balance of my time.

Chairman Goodlatte. The chair thanks the gentleman.

And for what purpose does the gentleman from Alabama seek
recognition?

Mr. Bachus. Mr. Chairman, to oppose the amendment.

Chairman Goodlatte. The gentleman is recognized for 5 minutes.

Mr. Bachus. Thank you.

Mr. Chairman and Members, as I talked in my opening statement,
I talked about that these agencies have taken loopholes, which were
designed for just such an emergency as Mr. Conyers mentioned, and they
have declared everything to be an emergency. They have declared
everything to be urgent. The majority of the time they ignore these
rules, and this amendment strikes the very section that the intent is
to close this loophole where everything is an emergency.

One of the key failings of the existing law is that it allows
different agencies to interpret differently the terms of the Regulatory
Flexibility Act and the Small Business Regulatory Enforcement Fairness
Act. This allows agencies, as I said, to find loopholes at their
pleasure and simply evade the law. This bill remedies this defect by
granting the SBA's Office of Chief Counsel for Advocacy authority to

write regulations to govern the agency's compliance with RFA and
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SBREFA. The bill also grants the Office of Chief Counsel authority
to intervene in agency adjudications and offer comments in agency
notice-and-comment proceedings. These reforms will at last assure
consistent compliance with RFA and SBREFA across the entire Federal
Government.

This amendment would defeat that purpose and restore the agencies
the ability to use a loophole to suit their whims. America's small
business job creators deserve better than that.

I want to quote someone who we all know, at least if you are a
new Member, you may not recognize this name, but this is Juanita
Millender-McDonald, a Democratic Member who served from California.
She made this statement when we were considering legislation to close
this loophole which the ranking member wants to preserve. Here is her
statement: The IRS has generally avoided the requirements of SBREFA,
even though the law was in part specifically written to address IRS
compliance with RFA.

Now, that is Juanita Millender-McDonald, a member of the
Democratic Conference, where she said, you know, we actually -- SBREFA
was -- part of the purpose was to address IRS declaring everything an
emergency and forcing these rules and regulations down our throats,
and we passed it for that very purpose, and yet the IRS continues to
declare emergencies and avoid the law. Quote, "Even though the law
was in part specifically written to address IRS compliance with RFA,
IRS has generally avoided the requirement." That is what we are here

today. We want to say, hey, quit ignoring the law.
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Mr. Conyers. Would the gentleman yield?

Mr. Bachus. I will.

I want to make one other statement. And, you know, Ranking Member
Conyers, I think you know this, but in the past, and maybe this is the
partisan divide, in the past a number of Democrats have supported this
type of legislation. 1In fact, there is four original cosponsors on
the bill we are considering today, and among them is Congressman Jim
Matheson, Democrat, who is the chairman -- the ranking member of the
Small Business Committee; and Congressman John Barrow along with Lamar
Smith, who is the former Judiciary Committee chairman; and Sam Graves,
who is the Small Business Committee chairman. So two of the four
cosponsors of this legislation are Democratic Members. But in the
past, people as Juanita Millender-McDonald supported this legislation.
In the past many of the Democratic members of the Judiciary Committee
have criticized these loopholes. President Obama even talked about
the need to slow down these regulations. So has every President in
the last 24 years.

My time has expired.

Chairman Goodlatte. The chair thanks the gentleman.

The question occurs on the amendment.

Mr. Conyers. Can I get time?

Chairman Goodlatte. Who seeks recognition?

For what purpose does the gentleman from Virginia seek
recognition?

Mr. Scott. Move to strike the last word.
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Chairman Goodlatte. The gentleman is recognized for 5 minutes.

Mr. Scott. I yield to Mr. Conyers.

Mr. Conyers. Thank you for yielding to me, Mr. Scott.

I think what my friend Mr. Bachus is confusing is that this is
a limited waiver of the law, and it is not a loophole. It is to
temporarily delay completion or some of the requirements. And what
we are not doing here is complicating the matter by trying to limit
the whole application. So this repeal is way broader in your amendment
than the one that is described and permitted in the present law.

So what we are trying to do here is not support an entire loophole
of the law; what we are doing is trying to preserve a limited waiver
of the law. And for that reason I am unable to support the provision,
the amendment that you put forward, and I hope that our colleagues will
vote against it.

And I yield back the balance of my time, Mr. Chairman.

Chairman Goodlatte. The question occurs on the amendment
offered by the gentleman from Michigan.

All those in favor, respond by saying aye.

Those opposed, no.

In the opinion of the chair, the noes have it, and the amendment
is not agreed to.

Mr. Conyers. Could we get a record vote on that?

Chairman Goodlatte. A recorded vote is requested, and the clerk

will call the roll.
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Ms. Deterding. Mr.

Chairman Goodlatte.

Ms. Deterding. Mr.
Mr. Sensenbrenner?
Mr. Sensenbrenner.
Ms. Deterding. Mr.
Mr. Coble?

[No response. ]

Ms. Deterding. Mr.
Mr. Smith of Texas.
Ms. Deterding. Mr.
Mr. Chabot?

[No response. ]

Ms. Deterding. Mr.
Mr. Bachus. No.
Ms. Deterding. Mr.
Mr. Issa?

[No response.]

Ms. Deterding. Mr.
[No response.]

Ms. Deterding. Mr.

Goodlatte?

No.

Goodlatte votes no.
No.

Sensenbrenner votes no.

Smith of Texas?

No.

Smith of Texas votes no.

Bachus?

Bachus votes no.

Forbes?

King?
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King. No.

Deterding. Mr.

Franks?

Franks. No.

Deterding. Mr.

Gohmert?

response. ]

Deterding. Mr.

response. ]

Deterding. Mr.

response. ]

Deterding. Mr.

Chaffetz. No.

Deterding. Mr.

Marino?

Marino. No.

Deterding. Mr.

Gowdy?

Gowdy. No.

Deterding. Mr.

Amodei?

response. ]

Deterding. Mr.

response. ]

Deterding. Mr.
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King votes no.

Franks votes no.

Jordan?

Poe?

Chaffetz?

Chaffetz votes no.

Marino votes no.

Gowdy votes no.

Labrador?

Farenthold?
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Holding?

Holding. No.

Deterding. Mr.

Collins?
Collins. No.
Deterding. Mr.
DeSantis?
response. ]

Deterding. Mr.

Smith of Missouri.

No.

Farenthold votes no.

Holding votes no.

Collins votes no.

Smith of Missouri?

No.

Deterding. Mr.

Conyers?
Conyers. Aye.

Deterding. Mr.

Nadler?

Nadler. Aye.

Deterding. Mr.

Scott?

Scott. Aye.

Deterding. Mr.

Watt?
Watt. Aye.

Deterding. Mr.

Smith of Missouri votes no.

Conyers votes aye.

Nadler votes aye.

Scott votes aye.

Watt votes aye.
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Lofgren?

Lofgren. Aye.

Deterding. Ms.

Jackson Lee?

response. ]|

Deterding. Mr.

response. ]

Deterding. Mr.

Johnson. Aye.

Deterding. Mr.

Pierluisi?

response. ]

Deterding. Ms.

Chu. Aye.

Deterding. Ms.

Deutch?

response. ]

Deterding. Mr.

response. ]

Deterding. Ms.

Bass. Aye.

Deterding. Ms.

Richmond?

response. ]

Deterding. Ms.

Lofgren votes aye.

Cohen?

Johnson?

Johnson votes aye.

Chu?

Chu votes aye.

Gutierrez?

Bass?

Bass votes aye.

DelBene?
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Ms. DelBene. Aye.

Ms. Deterding. Ms.
Mr. Garcia?
Mr. Garcia. Aye.

Ms. Deterding. Mr.

Mr. Jeffries?

[No response. ]

Chairman Goodlatte.

Mr. Coble. No.

Ms. Deterding. Mr.

Chairman Goodlatte.

Mr. Labrador. No.

Ms. Deterding. Mr.

Chairman Goodlatte.

Mr. Forbes. No.

Ms. Deterding. Mr.

Chairman Goodlatte.

Mr. Gohmert. No.

Ms. Deterding. Mr.

Chairman Goodlatte.

Mr. Pierluisi.

Ms. Deterding.

Chairman Goodlatte.

who wish to vote?

Yes.

DelBene votes aye.

Garcia votes aye.

The gentleman from
Coble votes no.
The gentleman from
Labrador votes no.
The gentleman from
Forbes votes no.

The gentleman from

Gohmert votes no.

The gentleman from

Mr. Pierluisi votes aye.

North Carolina?

Idaho?

Virginia?

Texas?

Puerto Rico?
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Are there other Members who have not voted

The clerk will report.
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Ms. Deterding. Mr. Chairman, 11 Members voted aye; 17 Members
voted nay.

Chairman Goodlatte. And the amendment is not agreed to.

For what purpose does the gentleman from New York seek
recognition?

Mr. Nadler. I have an amendment at the desk.

Chairman Goodlatte. The clerk will report the amendment.

Ms. Deterding. Amendment to H.R. 2542 offered by Mr. Nadler of
New York. Page 11 --

Chairman Goodlatte. Without objection, the amendment will be
considered as read.

[The amendment of Mr. Nadler follows:]
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Chairman Goodlatte. And the gentleman is recognized for
5 minutes on his amendment.

Mr. Nadler. Thank you, Mr. Chairman.

My amendment would require agencies to assess the direct and
indirect benefits as well as costs of proposed rules. Section 2 of
the bill would task agencies with the duty to examine the indirect
economic effects of proposed regulations on small businesses. My
amendment would make clear that if the bill demands that agencies engage
in such type of highly speculative analysis, then at a minimum it should
also specify that indirect benefits of a proposed rule should also be
considered.

Benefits consistently outweigh the costs of regulation, but the
bill ignores that fact. This amendment corrects that deficiency of
the bill. But regardless of whether you agree with that or not,
regardless of whether you think that benefits consistently outweigh
the costs of regulations or not, if we are going to require indirect
effects to be monitored, and if we are going to have any kind of
intelligent cost-benefit analysis as to the effect of the regulations,
then it should be indirect costs as well as indirect benefits.

Now, I may oppose the bill because I think that it is too
speculative to go after indirect economic effects and too burdensome,
but if you are going to do it, it should be even-handed. That is to
say, you should look both at costs and at benefits and weigh them
relatively. So this amendment simply clarifies that the bill refers

and mandates a study of indirect benefits as well as indirect costs
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so you can do an intelligent assessment of the relative costs and
benefits. I urge adoption of the amendment.

Mr. Bachus. Mr. Chairman?

Chairman Goodlatte. For what purpose does the gentleman from
Alabama seek recognition?

Mr. Bachus. I oppose the amendment.

Chairman Goodlatte. The gentleman is recognized for 5 minutes.

Mr. Bachus. What the gentleman from New York says seems very
logical, and that is that you ought to consider the benefits. But,
in fact, agencies do that every day. They talk about the benefits.
In fact, they wouldn't issue these regulations if they didn't think
it was beneficial.

So there is absolutely nothing in this legislation that prevents
benefits from being considered. In fact, if you pay any attention to
what the agencies are doing, they have been considering both direct
and indirect economic benefits, and have been doing that for years.

Mr. Nadler. Would the gentleman yield?

Mr. Bachus. They have refused, on the other hand -- and we had
witnesses that testified to this, including the Chamber of Commerce.
Although they have cited direct and indirect benefits, and cited on
some occasions direct economic costs, they have failed on almost every
case to calculate indirect financial costs or economic costs.

Mr. Nadler. Would the gentleman yield?

Mr. Bachus. Mr. Nadler, let me say this: You will agree, I

think -- and I will yield you 15 seconds -- but you will agree that
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they issue their estimates of benefits all the time; do you not?

I yield 15 seconds.

Mr. Nadler. Well, I do agree that the agencies that formulate
rules look at benefits, obviously. Whether they look at indirect
benefits, I don't know. Sometimes they do, probably; sometimes they
don't.

And, frankly, what you just said doesn't disagree. I am
skeptical of the bill as a whole in terms of how you can estimate
indirect benefits and costs. But put that aside, if you are mandating
that they have to look at indirect effects, you ought to mandate both.
You are saying they do it anyway. Maybe.

Mr. Bachus. They have been doing that.

Mr. Nadler. 1In which case there is no harm to say, do what you
have been doing, but if you haven't done it, do it.

If you are going to pass a bill that says you must look at the
indirect effects, you should say, look at the indirect costs, look at
the indirect benefits. If they are already doing it, it doesn't
matter. If they are not already doing it, then it helps.

Mr. Bachus. Well, let me say this: The purpose of the amendment
is to require agencies to identify the direct and indirect benefits
of these proposed new rules, and the amendment misses the point. I
mean, the Regulatory Flexibility Act and SBREFA take as a given that
the proposed rules may have benefits. Their aimis to assure that while
achieving whatever those benefits are, the agencies make sure to assess

the potential adverse impacts of the rules on small businesses and
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tailor those rules as best they can to avoid adverse impacts.

It doesn't stop them from issuing a rule. The bill does not
impede the achievement of any benefit or supposed benefit, nor does
it prohibit the agencies from stating what they think those benefits
will be. 1In fact, they do that today. It simply assures that RFA and
SBREFA will finally be implemented in a way that better protects small
businesses as those benefits are achieved. And the amendment is
unnecessary, and I urge my colleagues to oppose it.

Mr. Conyers. Mr. Chairman?

Chairman Goodlatte. For what purpose does the gentleman from
Michigan seek recognition?

Mr. Conyers. I rise in support of the Nadler amendment.

Chairman Goodlatte. The gentleman is recognized for 5 minutes.

Mr. Conyers. Thank you very much.

I think this is a cautionary amendment, especially when it comes
to the indirect economic effects of proposed regulations on small
businesses. And it is not alleged by the author or anyone supporting
the amendment that all of these proposals are being ignored, and that
there are no indirect economic effects. I would submit that probably
some proposed regulations on small businesses aren't examined for their
indirect economic effect. But what this amendment does is make all
of them subject to this, and for that reason I think this could be very
helpful for the creation of small businesses, the jobs that they
produce, and the help that they provide to the economy.

I yield to the gentleman from New York, the author of the
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amendment.

Mr. Nadler. I thank the gentleman for yielding. I thank him for
his argument.

I would point out that the gentleman from Alabama did not argue
against the amendment. He said, at worst it is unnecessary. Hedidn't
say it was harmful in any way, that it would detract from the purpose
or effect of the bill in any way. He simply said, it is unnecessary;
they may do it.

Well, in some cases, they may do it. 1In other cases, they don't
do it. It certainly makes sense to mandate that if we are going to
mandate that they look at the indirect effects, you ought to look at
indirect benefits as well as indirect costs. Common sense would say
they would, but why not say so?

I mean, I have heard no argument against the amendment. I have
heard an argument that says, well, it is going to happen anyway.
Sometimes, maybe. But why not require it, if no one can come up with
an objection to it, which I haven't heard.

I yield back.

Mr. Conyers. I think the case has been made, but this is a matter
of being comprehensive and to not trust that most of the goals set would
be accomplished were this requirement embodied in this amendment were
not the law.

I think this would be very helpful to small businesses. The
economic effects in terms of benefits and liabilities would be

included. So I hope the Nadler amendment receives the support of this
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And I return the balance of my time.

Chairman Goodlatte.

The question occurs on the amendment

offered by the gentleman from New York.

All those in favor, respond by saying aye.

Those opposed, no.

In the opinion of the chair, the noes have it.

Mr.

Chairman Goodlatte.

recorded vote.

Ms.

Chairman Goodlatte.
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[No
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Ms.
Mr.
[No
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Nadler. Recorded vote.

Deterding. Mr.

Deterding. Mr.

Sensenbrenner?

response. ]

Deterding. Mr.

response. ]

Deterding. Mr.

Smith of Texas.

Deterding. Mr.

Chabot?

response. ]

Deterding. Mr.

Bachus. No.

Deterding. Mr.

The gentleman from New York requests a

The clerk will call the roll.

Goodlatte?

No.

Goodlatte votes no.

Coble?

Smith of Texas?

No.

Smith of Texas votes no.

Bachus?

Bachus votes no.
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Issa?
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King. No.

Deterding. Mr.

Franks?

Franks. No.

Deterding. Mr.

Gohmert?

response. ]

Deterding. Mr.
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Deterding. Mr.

response. ]

Deterding. Mr.

Chaffetz. No.

Deterding. Mr.

Marino?

Marino. No.

Deterding. Mr.

Gowdy?

Gowdy. No.

Deterding. Mr.

Forbes?

King?

King votes no.

Franks votes no.

Jordan?

Poe?

Chaffetz?

Chaffetz votes no.

Marino votes no.

Gowdy votes no.



Mr. Amodei?

[No response. ]

Ms. Deterding. Mr. Labrador?

Mr. Labrador. No.

Ms. Deterding. Mr. Labrador votes no.
Mr. Farenthold?

Mr. Farenthold. No.

Ms. Deterding. Mr. Farenthold votes no.
Mr. Holding?

Mr. Holding. No.

Ms. Deterding. Mr. Holding votes no.
Mr. Collins?

Mr. Collins. No.

Ms. Deterding. Mr. Collins votes no.
Mr. DeSantis?

[No response. ]

Ms. Deterding. Mr. Smith of Missouri?

Mr. Smith of Missouri. No.

Ms. Deterding. Mr. Smith of Missouri votes no.
Mr. Conyers?

Mr. Conyers. Aye.

Ms. Deterding. Mr. Conyers votes aye.

Mr. Nadler?

Mr. Nadler. Aye.

Ms. Deterding. Mr. Nadler votes aye.
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Johnson. Aye.

Deterding. Mr.

Pierluisi?

Pierluisi. Aye.

Deterding. Mr.
Chu?

Chu. Aye.

Deterding. Ms.

Deutch?

Deutch. Aye.
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Scott votes aye.

Watt votes aye.

Lofgren votes aye.

Cohen?

Johnson?

Johnson votes aye.

Pierluisi votes aye.

Chu votes aye.

Deutch votes aye.
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Mr. Gutierrez?

[No response. ]

Ms. Deterding. Ms.
Ms. Bass. Aye.

Ms. Deterding. Ms.
Mr. Richmond?

[No response. ]

Ms. Deterding. Ms.
Ms. DelBene. Aye.
Ms. Deterding. Ms.
Mr. Garcia?

Mr. Garcia. Aye.
Ms. Deterding. Mr.
Mr. Jeffries?

[No response. ]

Chairman Goodlatte.

Mr. Sensenbrenner.
Ms. Deterding. Mr.

Chairman Goodlatte.

Mr. Chabot. No.
Ms. Deterding. Mr.

Chairman Goodlatte.

Mr. Forbes. No.
Ms. Deterding. Mr.

Chairman Goodlatte.

Bass?

Bass votes aye.

DelBene?

DelBene votes aye.

Garcia votes aye.

The gentleman from
No.
Sensenbrenner votes

The gentleman from

Chabot votes no.

The gentleman from

Forbes votes no.

The gentleman from
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Mr. Gohmert. No.

Ms. Deterding. Mr. Gohmert votes no.

Chairman Goodlatte. Has every Member voted who wishes to vote?

The clerk will report.

Ms. Deterding. Mr. Chairman, 12 Members voted aye; 17 Members
voted nay.

Chairman Goodlatte. And the amendment is not agreed to.

The REINS Act, a bill reported out of this committee, is before
the Rules Committee right now, and the chairman and the ranking member
and Members who have amendments they wish to have made in order will
need to appear before the Rules Committee. Therefore, the committee
will stand in recess for 1 hour until 3:50. See you then.

[Recess. ]

Chairman Goodlatte. The committee will be in order.

When the committee last recessed, we were considering amendments
to H.R. 2542.

For what purpose does the gentleman from Georgia seek
recognition?

Mr. Johnson. I have an amendment at the desk, Mr. Chairman.

Chairman Goodlatte. The clerk will report the amendment.

Ms. Deterding. Amendment to H.R. 2542 offered by Mr. Johnson of
Georgia. Add at the end --

Chairman Goodlatte. Without objection, the amendment will be
considered as read.

[The amendment of Mr. Johnson follows:]
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Chairman Goodlatte. And the gentleman is recognized for
5 minutes on his amendment.

Mr. Johnson. Thank you, Mr. Chairman.

My amendment would ensure that millions have health care. On
March 23, 2010, President Obama signed the Patient Protection and
Affordable Care Act into law. Ever since this landmark legislation
was signed into law, the majority has been on a mission to dismantle
it. This is disconcerting, as the bill is already providing benefits
to thousands of my constituents and will provide affordable health care
to millions of Americans who do not have it today.

For the more than 190,000 residents in my district who have no
health insurance, it will allow access to affordable care. It is going
to improve coverage for more than 65,000 seniors, protect more than
2,000 families from going bankrupt when a child gets sick, and allow
more than 15,000 small businesses to afford coverage for their
employees.

Because the majority knows that the President would likely veto
their pending proposals to repeal the Affordable Care Act, it has moved
to deregulation as a means of eviscerating the law. We all know that
regulations and guidelines are used to implement many of the provisions
in the Affordable Care Act. Because the majority cannot directly
repeal the bill, they are seeking to end it through deregulation.

This bill, the Regulatory Flexibility Improvements Act, is
another misnomer. This bill does not improve the regulatory process.

Instead, it is simply part of the majority's antiregulatory agenda to
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gum up the regulatory process and make it virtually impossible to
implement rules for our health and public safety.

This bill is far from fine-tuning the regulatory process. It
will do nothing to make the regulatory process more bureaucratic, and
it imposes unnecessary hurdles for agencies seeking to enact rules to
protect our health and safety. More specifically, this bill will
delay, if not halt, necessary regulations to implement the Affordable
Care Act.

I am here to fight for the 32 million Americans and more than
500,000 people in my district who would benefit from the healthcare
reform bill. I urge my colleagues to join me and vote this amendment
out favorably.

I thank you, Mr. Chairman, and I yield back the balance of my time.

Chairman Goodlatte. For what purpose does the gentleman from
Alabama seek recognition?

Mr. Bachus. Mr. Chairman, I oppose the amendment.

Chairman Goodlatte. The gentleman is recognized for 5 minutes.

Mr. Bachus. Thank you.

Mr. Chairman, this amendment would exempt rules implementing the
Patient Protection and Affordable Care Act, otherwise known as
Obamacare, from the requirements of the bill. What we are talking
about is, with RFA and SBREFA, we are talking about legislation that
first started under President Carter, President Clinton, the
Bushes -- both Bushes -- and even President Obama believes in RFA and

SBREFA. And the reason is because the agency, before it passes a rule,
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has got to look at the significant economic impact that certain
legislation would have on small business and whether it has a
substantial impact on a number of entities. And I think we all agree,
I don't know if there is any disagreement even from the sponsor of this
amendment, that Obamacare is going to have a substantial economic
impact on every small business in the country --

Mr. Johnson. Would the gentleman yield?

Mr. Bachus. -- and that there are substantial numbers of small
businesses.

Yes, I would yield.

Mr. Johnson. Yeah. I think it will have a tremendous effect at
lowering medical costs.

Mr. Bachus. Yeah. You are saying it is going to have a benefit,
but it may also have a detriment. I am sure the gentleman, it never
occurred to him that there might be a cost or that there may be some
negative connotations to the bill.

I do know this: I do know that when I go around my district -- and
I think every Member here would have to say that somebody has come up
to them and said, I want to know how this is going to affect my business.
I want to know what I hav